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Lori Houck Cora Nov 
Assistant Regional Counsel 
Office ofRegional Counsel 
U.S. Environmental Protection Agency 
Region 10, ORC-158 
1200 Sixth Avenue 
Seattle, WA 98101 

Re: Linnton Plywood Association/Environmental Protection Agency ("EPA ") 
FRE 408 CONFIDENTIAL SETTLEMENT COMMUNICATION 

Dear Lori: 

In our discussions regarding settlement of any of Linnton Plywood Association's 
(sometimes hereafter the "Association" or "LPA") CERCLA liability arising out of the Portland 
Harbor Superfund Site, a number of questions have been raised regarding LPA's status as a 
cooperative and LP A's assets as it relates to its ability to pay any settlement amount to EPA or 
the Lower Willamette Group ("LWG"). In my correspondence to you of October 2, 2009, I gave 
a broad description of LPA's answers in these two areas of inquiry. In this correspondence I 
hope to provide more specific information for your consideration. 

• Formation. LPA started its operations as a coop in 1951. I have enclosed as 
Exhibit A a copy of LP A's Articles of Incorporation and Bylaws. A cooperative 
is owned and governed by its members. To be a merp.ber in LP A, an individual 
had to own one share of the Association's common stock. There were other 
criteria that had to be met to be a member which changed over time, including the 
requirement that a member had to be actively working at the Association's 
plywood operation or otherwise not be absent more than 45 days without 
approval. Shareholders per se did not have a vote in the operation or governance 
of the Association, only individuals who met all the criteria of membership were 
entitled to vote. After its initial issuance of approximately 200 shares of Common 
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Stock, the Association did not issue any further shares. These shares had a par 
value of $5,000; ownership of a share did not entitle the owner to any dividends 
or other distributions. 

• Patronage. A cooperative normally does not issue dividends to its members or 
shareholders. In the case of a cooperative, the issuance of stock is usually not a 
viable alternative to raise capital because there are only so many patronage 
opportunities, or in LPA's case, only so many jobs available in its mill. Stock 
ownership was merely one of the criteria to be a member and to be able to work, 
not an investment. Workers were paid an hourly wage (an advance) which 
fluctuated with the market place but for the most part was lower than what a 
worker would earn at a more traditional mill. These wages were effectively 
advances of a member's share of any profits but subject to adjustment for losses 
from mill operations for each fiscal year. Each member's allocation of profit and 
losses was based upon their "patronage" (number of hours worked) in the 
Association's business. Patronage was determined by taking the hours worked by 
a member compared to the total hours worked by all members. In good years a 
member might make more than his peer at a standard mill operation but in bad 
years he might not make as much after incurring responsibility for a share of the 
losses. 

• Retains. The Association capitalized its operations by allocating but not 
distributing all of its profits to members. So, when the Association "retained" 
some of these membership profits, the Association recorded in its books and 
records the profit earned, but not distributed to each individual member. The 
members paid income tax on the Retains as if they had been received. This single 
tax treatment, i.e., only the members (not the Association) paid tax; this is one of 
the unique features of a cooperative. Today, LP A has Retains on its books which 
go as far back as 1984. 

• Purchase of the Land. LPA purchased its mill property in 1972. It was then 
supplemented by an additional purchase of a small portion in 1973. The history 
and use of the property is detailed in LPA's October 27, 2008, response to EPA's 
1 04( e) Information Request and my memorandum to you which was forwarded 
on October 9, 2009. ' As you know, we believe that the information provided 
thoroughly documents the fact that LPA's contribution to the contaminants in the 
superfund site is de minimis. 

• Termination of Mill Operations. LP A, like others in the wood industry, saw the 
Plywood market start to shrink in the early 90s. As far back as 1992, some of the 
members wanted to close the operation and liquidate. However, the majority 
voted to keep the mill operations going. Finally, in October 2001 , the remaining 
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working members voted to cease operations and liquidate the company's assets 
for distribution. Winding down the mill operations was not completed until 
approximately October 2002 and resulted in the Association absorbing 
considerable losses during that fiscal year. Consistent with cooperative 
principles, those losses were allocated to the members who had agreed to continue 
employment at the mill in order to facilitate the shutdown. Most of those 
members had Retains on the books which were then offset against the 2002 
losses. 

• October 2002 Bylaw Amendment. The Board of Directors and the remaining 
voting members of the Association believed it was inequitable for the members 
who had facilitated the shutdown to absorb all the losses and lose their Retains 
which would otherwise be payable when the Association liquidated its assets. 
They also realized that the existing Bylaws should be clarified to expressly 
comport with the then recently Court validated favorable tax treatment given to 
cooperatives upon the sale of its capital assets, and if unchanged could result in 
double taxation of proceeds received from the sale of the Association's assets. 
The membership in October 2002 voted to amend the Bylaws to provide that upon 
the sale of the Association's real property, the Retains that had been lost by those 
members who facilitated the liquidation in 2002 would be reinstated and be 
refunded by the Association upon liquidation. Further, the amendment provided 
that any proceeds available after first paying the outstanding debts of the 
Association, all Retains, and the book value of the shares, would be distributed to 
members who still had stock or retains, and who had worked between 1991 and 
2001 according to their patronage credits. 

• The Lawsuit. In July 2008 five former members of the Association filed a lawsuit 
in the Multnomah County Circuit Court alleging in part that the October 2002 
Bylaw Amendment was improperly adopted. The Association moved to dismiss 
the complaint in its entirety. The parties were ordered to participate in mediation 
before the motion would be heard by the Court. As a result of the mediation, 
which took many long hours and hard work on both sides, the parties were able to 
reach a resolution. Because the claims asserted by plaintiffs were in the nature of 
a derivative action on behalf of all shareholders, the settlement required notice to 
all members and former members and an order from the Court approving the 
settlement. The hearing to approve the settlement took place on October 12 at 
which time the Court granted the Motion. The Court entered the Order 
Approving the Settlement on October 28, 2009. I have enclosed as Exhibit B a 
copy of the Court's Order. 

• Stipulation for Settlement. The Stipulation accomplishes two primary goals 
which the Court believed was fair and consistent with cooperative principles and 
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governing law. First, the Association must pay all of its third party creditors. 
Second, it must pay all the Retains to its members including reinstating and 
paying those Retains that were lost by members in 2002. Third, it must distribute 
to its shareholders the par value of the stock which was $5,000 per share. Lastly, 
the Association must distribute the remaining proceyds, if any, to its members, 
former members and shareholders based on the hours worked from 1984 to 2001. 
I have enclosed as Exhibit C a copy of the Stipulation for Settlement. 

• LP A's Assets and Liabilities. Since ceasing operations, the Association's only 
income has been derived from lease revenue for a portion of the property. This 
income covers only a portion of the ongoing monthly recurring expenses of 
maintaining the property, let alone paying for a number of items including 
property taxes that have been incurred in the last seven years. The Association's 
last remaining principal asset is the real property and I have enclosed as Exhibit D 
a copy of the Association's 2000/2010 property tax statement. Were a sale 
transaction to be consummated with BP/ARCO, the gross amount of the sale 
would be $6.5 million. By the time this transaction could close, the Association 
will owe to third party creditors approximately $600,000.00. The cost to close the 
sale, commissions, etc. are expected to also be approximately $600,000.00. In 
addition to the accrued liabilities and costs of sale, the Association will expend 
approximately $3.2 million for share redemption and payment of Retains. The 
balance of approximately $2.1 million is to be distributed according to the court 
approved Stipulation for Settlement. Most of the members ofthe Association that 
would receive this distribution are well above retirement age. Some have passed 
away, and it is their heirs or their estates that would be the recipients of the 
distribution. While an argument could be made that some portion of this balance, 
which is the result of the property's appreciation, should be used to settle the 
claims with the EPA, it would be inequitable to deny these hardworking 
individuals this meager return on their contribution of years of sacrifice and hard 
work. 

• Sale of the Real Property to BP. As you know, there is a pending sale transaction 
with BP which is on the verge of failing primarily because of LPA's inability to 
resolve the CERCLA claims of EPA and others. There is also the necessity of 
resolving the claims asserted by L WG. While BP does not require a release from 
the L WG claims, the magnitude of those claims, even though they are contingent, 
jeopardizes the Association's ability to make any payment to creditors, or 
distribution to members even if the sale were to close. We are presently in 
discussion with L WG regarding settlement, but they have indicated they are not 
willing to go forward unless LP A's issues with EPA are resolved first. Both BP 
and L WG have set a deadline of approximately November 301

h to reach a 
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resolution of these issues, otherwise, BP will withdraw from the sale and LWG 
will bring LP A back into its existing lawsuit against certain PRPs. This latter 
point is critical to our discussions with EPA because as noted in my 
correspondence of October 2nd and more specifically addressed below, LPA's 
limited insurance company coverage is a "wasting" policy and amounts spent in 
defense ofthe LWG claim will be deducted from available coverage. 

• Insurance Coverage. In my October 2, 2009, correspondence I included a 
footnote quoting 'the "Reservation of Rights" language in Liberty Mutual's 
correspondence to LP A regarding coverage of the environmental claims, 
including EPA's. The remaining policy limits of approximately $1.5 million 
continue to deteriorate through cost and expenses associated with resolving EPA's 
and LWG's claims. Liberty Mutual may have grounds to deny coverage under 
one or more of those policies. I have enclosed as Exhibit E a specimen copy of 
SAFECO's (f/k/a General Insurance Company of America, n/k!a Liberty Mutual) 
policy. Their Reservation of Rights letter holds out the threat of their filing a 
Declaratory Relief Action to determine whether or not there is coverage under any 
of the policies for the periods in question. 

• Settlement. We have maintained that LPA's responsibility, if any, for the 
contaminants in the Harbor is not more than de minimis. We recognize that 
neither EPA nor LWG is prepared to make a substantive evaluation of LPA's 
contribution or its possible share of the clean up cost. With this in mind we have 
focused our discussions on LPA's "ability to pay". As you can see from the 
information we have provided, the Association has very few resources from 
which to make any contribution towards settlement. The sale to BP is tenuous 
and LPA's ability to find a new buyer ifBP withdraws is limited. Even if the sale 
to BP is successful, the proceeds must and should be distributed according to the 
Stipulation for Settlement as approved by the Court. Just as importantly for 
equitable reasons is the need, after 40 years, to return a small portion of their hard 
earned cash to LPA's members who worked hard and sacrificed. 

• Monetary Settlement Offer. We have contacted Liberty Mutual for their approval 
of an offer of insurance proceeds to resolve EPA's claims. Despite their 
reluctance and continued reservation of rights, they have authorized us to propose 
the amount of$100,000 in settlement ofEPA's claims. 

It is important that we receive your response to this proposal quickly. As I have 
indicated, time is running out on all of the options available to LP A that would lead to some 
settlement contribution by the Association. We suggest that we establish a schedule and identify 
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the ensuing steps that we will take in our effort to resolve this matter. In response to your 
request for additional documentation and information to assist EPA and ultimately the 
Department of Justice in considering this settlement, we attach a list of documents being 
furnished with this letter. 

Very truly yours, 

~s~~ 
William P. Hutchison 

WPH/dod 
Enclosures (via first class mail only): 
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Exhibit A- LPA's Articles of Incorporation and Bylaws 
Exhibit B - Court Order Approving Settlement 
Exhibit C - Stipulation for Settlement 
Exhibit D- LPA's 2009-2010 Property Tax Statement 
Exhibit E- Specimen Copy of Liberty Mutual's (General Insurance Company of 

America!Safeco) policy 




